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- The subject I have been asked to address is ‘Can Eurosur help saving lives at sea?’ To sum up 

UNHCR’s viewpoint in one short phrase: it is UNHCR’s hope that the proposed Eurosur 

Regulation can and will help lives at sea, in its letter and its application.  

- It is well known that we have seen very significant loss of life in recent years, in the 

Mediterranean elsewhere.  Last year, UNHCR estimates that some 1500 people died during 

the early months of 2011 alone as they sought to make the perilous crossing to Europe in 

flight from the Libya conflict. This estimate probably represents a fraction of those who 

actually died, with thousands whose loss is not known or reported. 

- These losses occurred despite the heavy maritime traffic throughout that period, including in 

connection with the military actions underway; but also coast guard, merchant and other 

vessels present in the region at the time. This apparent contradiction was underlined in the 

Council of Europe’s report on one terrible incident in 2011 when many lives were lost in the 

Mediterranean Sea. 

- The obligation to rescue those in distress at sea is clearly established in international Law of 

the Sea and widely acknowledged by states. It is also reflected in the Council Decision on 

Frontex Sea Operations. Yet what we see in practice, with terrible consequences, is that it 

seems not possible to detect and rescue all of those who attempt such perilous voyages. 

What more can be done to preserve human life more effectively in such cases? 

- In relation to the Eurosur proposal under discussion today, it is argued that more technical 

capacity, as well as more pooling and efficient sharing of knowledge, will help address this 

need. If the Eurosur system is able contribute to ensuring that competent maritime actors 

have improved awareness and reaction capacity, and are ready and able to act to save life, 

this will be an important step forward.  

- However, as a matter of international and European law, it will be critical that the new 

system would be implemented in a way that will ensure full compliance with the Union’s and 

MS’ obligations in respect of refugee protection and other fundamental rights. The EU 

Charter of Fundamental Rights (Art 18) provides that the ‘right to asylum shall be 

guaranteed, with due respect to the 1951 Refugee Convention (for which UNHCR is 

responsible) and other relevant treaties.’ 
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- This means that under primary EU law, the Eurosur system must be applied so as to facilitate 

the fulfillment of asylum and human rights obligations - and in no case serve to deter those 

in need of protection from seeking it, or receiving in the European Union where necessary. It 

must also ensure that no person can be sent to persecution or other forms of serious harm 

in violation of the principle of non-refoulement. This is also reflected in the corpus of asylum 

legislation binding Member States regardless of their border management objectives, and is 

enforceable in national and Luxembourg courts. 

- Frontex now has reinforced provisions to ensure respect for Fundamental Rights in its 

mandate including the right to asylum. In addition Frontex will appoint a Fundamental Rights 

Officer this year along with extensive work undertaken in recent years to improve border 

guards’ knowledge of fundamental rights through training and in operational plans. These 

changes should help ensure greater priority is placed on respect for human rights in the 

context of border control and rescue at sea.  

- But there appears also to be a need for additional safeguards and provisions, either within 

or beyond the proposed Eurosur Regulation itself, to ensure that effective access to asylum 

systems and protection can be ensured for people in need, including where they are moving 

irregularly towards EU borders.  

- To address gaps we see now, that there must also be greater readiness on the part of States 

to engage in situations where vessels are in distress and potentially in need of lifesaving aid 

– including where such rescue may carry wider responsibilities, including for refugee 

protection. The SAR and SOLAS Conventions require rescued people to be disembarked in 

the ‘nearest safe port’ [to their place of rescue]. However, what constitutes a ‘safe’ port – 

particularly for people who may have fled persecution or other risks in their place of 

departure – may be subject to interpretation. In some cases, States take different views 

about what the most appropriate place of disembarkation might be – particularly if there are 

potentially several states involved in any given rescue.  

- Such differences of view may delay the disembarkation process, or, in the worst case 

scenario, complicate or delay rescue actions. Thus more clarity and positive engagement on 

disembarkation, and directly related questions around responsibility for asylum seekers 

among those rescued, could also contribute much to saving lives at sea.  

- The legal responsibility for States to ensure that access to territory and processes for the 

respect for rights of people in need of protection who are rescued or intercepted on the high 

seas was recently clarified in conclusive terms by the European Court of Human Rights. In 

the case of Hirsi & others v Italy, (Feb 2012), the Grand Chamber concluded that the 

principle of non-refoulement applies and binds European States even where they act outside 

State territory (or territorial waters).   

- Among its other main findings, the Court concluded:  

o Italy had jurisdiction over the applicants throughout the 2009 push-back operations 

to which this case related. The applicants intercepted on high seas were under Italy’s 
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‘continuous and exclusive de jure and de facto control’ from the moment of 

interception. 

o By transferring the applicants to Libya, Italian authorities exposed them to 

treatment violating Art. 3 ECHR.  

o Asylum seekers at sea are particularly vulnerable 

The consequences of this judgment are potentially far reaching. In the view of UNHCR and other 

leading experts, it means that 

o States are under an Obligation not to return – or to prevent access to territory and 

asylum procedures – which arises whenever states know, or ought to know, of risks 

in country of removal. In fact, there is an obligation to ensure access to territory and 

asylum procedures for people at risk of persecution or serious human rights 

violations. 

o These obligations arise irrespective of whether a clear request for asylum (in a 

language  comprehensible to the concerned authorities or otherwise) has been 

made to the intercepting or rescuing party. This is because the obligation to ensure 

non-refoulement is absolute. 

Overall the case means that States cannot rely on challenges of mixed migration flows for failing to 

afford access to fair and effective, functioning asylum systems. 

 

In this context:  

- UNHCR welcomes the objective, expressed in the EC’s proposal on Eurosur, that Member 

States and Frontex will give particular attention to persons in need of international 

protection – as well as other categories of people in a particularly vulnerable situation’ 

(including victims of trafficking, persons in need of urgent medical assistance, in distress at 

sea).  

- We will also welcome the fact that Eurosur will provide enhanced technical means to allow 

persons in distress (potentially including asylum seekers) to be detected, and to be brought 

to safety.  

- To ensure this, however, we would support proposals to reinforce these aims and explicit 

provisions where needed to ensure that they can realistically be fulfilled in the application 

of the Regulation. 

- The Rapporteur has proposed a number of amendments that could be particularly helpful in 

this connection. For instance, these include : 
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o Proposal that "saving lives of migrants at sea" be explicitly and more prominently 

included in the objectives of Eurosur as well as prevention of irregular migration and 

cross-border crime.  

o Adding other more general references to asylum law (for example highlighting that 

Eurosur is without prejudice to EU law on asylum and return (amendment  7) and 

the need for the regulation to respect of the principle of non refoulement (am 9); as 

well as requirement for agreements with third countries to comply with the Charter 

Fundamental Rights and the 1951 Convention (am 41).  

- Beyond this , UNHCR would also underline that the right to asylum – article 18 in the Charter 

of Fundamental Rights – is an obligation of primary EU law that applies to all acts of MS and 

EU bodies – and thus binds them in respect of actions during and after  any act of 

interception (or rescue at sea).  

- In this connection, not only agreements with third countries- but also the implementation of 

the Eurosur Regulation overall, in all respects – must, pursuant to the Treaties, be carried 

out in a manner consistent with the right to seek asylum and the 1951 Convention. 

Thank you for this opportunity to take part today, and we look forward to the discussion.  
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